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EEFORL THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of:

No. 75-042
April 22, 1976

Opinica1 requested by
Carl lLeonard

Special Counsel,

San Franclisco Bay Area
Razwil Transit Daistract

BY THE CO.MISSIQI. We have been asked the follciring
guestions by Carl A. Leonard, special counsel for the San
Francisco Bay Area Rapid Transit District (BART}:

(1) Are persons representing the Bay Area Rapird
Transit District before the State Public Utilities Commis-
sion lobbyists within the meaning of Government Code Section
820392

(2) Is the safety director of the Bay Area
Rapid Transit District a lobbyist because he communicates
information to the staff of the Public Utilities Commission
as required by a Commission order?

CONCLUSION

(1) Representing the Bay Area Rapid Transit Dis-
trict 1n gquasi-leglislative proceedings before the State
Public Utilities Commission constitutes attempting to i1nflu-
ence adminlistratlive action. Persons who attempt to influence
administrative acticn on a substantial or regular basis are
lobbyists. It 13 immaterial that the regulation governing
electrified railroad transit systems, in reality, applies only
to the Bay Area Rapid Transit Distraict.

(2} The safety director of the Bay Area Rapid
Transit District 1s not a lobbyist within the meaning of Govern-
ment Code Section 8203% as a result of communicating with the
Public Utilities Commission staff in compliance with a Com-
mission order.
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ANALYSIS

R {1) Bay Area Rapid Transit District (BART) cperates
an electrified rairlroad transit system 1in the counties of
Alameda, Contra Costa, San Francisco and San Matec, Californira.
The California Public Utilities Commission (PUC) has been glten
jurisdiction over the safetyv appliances and procedures oI BART.
PUC General Order 127 contains regulaticns governing the construc-
. tion, maintenance and operation of rapid transit systems. Wwhile
General Order 127 speaks in terms of governing all electrified
railroad transit systems in California, BART 1s the only such
syster in e.c1stence ac the present tim=. Attorreys from e
lar* firm of !"orriscon & Foerster, wvhich acts as spscial counasel
to BART, and marbers of tne BAPT staff from time to tim> contact
the staff of the PUC and testify at public nearings <oncerring
the amendnent of General Order 127 and the need for additional
regulations. The guestion before the Commission 1s whether by
virtue of these contacts with the PUC these peirsoans are lcobby-
lsts within the meaning of Government Code Seczion 820391/ and
as such are subject to the provisions of Chapter 6 of the
Political Reform Act.

Lobbyist 1s defined in the Political Reform Act to 1include:

...[Alny person who 1s employed or contracts for
economic consideration, other than reimbursement for
reasonable travel expenses, to communicate directly

or through his agents with any elective state offi-
cial, agency official or legislative official for tne
purpose of influencing legislative or adminlstrative
action, 1f a substantial or regular portion of the
activities for which he receives consideration 1is for
the purpose of influencing legislative or administrative
action ....

Section 82039.

The PUC 1s a state agency and its commissiconers and
employees, therefore, are agency officrals within the meaning
. of the Political Reform Act. Section 82004. Moreover, BART's
speciral counsel and staff memhers receive econcmic consicera-
tion for time spent in cormmunication with PUC off:icials. Thus,
these persons will be lobbyists 1f they cormmunicate with PUC
officials on a substantial or regular basis for the purpose of

1/ All statutory references are to the Government Code
unless otherwise noted.
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influencing administrative action.2/

~ Influcncing legislative or administrative action
means "promoting, supporting, influiencing, medirfving, Opposing
or delaving any legislative or administrative action by any
means, including but not limited to the provision or use of
information, statistics, studies or analyses."” Sectien S2032;
see also comment to 2 Cal. Adm. Cocde Secticon 18239%9(4). "Admain-

i1strative action" means:

... the proposal, drafting, develcpment, considera-
ticr, anz2nément, erachvent or dafoat B oanys stake
acencyr of any rz2leg, regullzIion Or Cctrher ACLLIonR LD
any rate-making proceedinyg or any guasli-legislacive

governed by Chapter 4.3 of Divisicr 3 of Title 2
of the Governmzent Code (beginning with Section 11271).

Section 82002.

We have been informed that the special counsel and
staff members of BART contact the staff and testify beiore
Commissioners of the PUC for the purpose of influencing deci-
sions concerning the amendment of General Order 127 or the
need to adopt additional regulatlons.i Thus, the only gues-
tion left unresolved 1s wnether these attempts to influence
the actions of the PUC occur in the context of "gquasi-legislative

2/ 2 Cal. Adm. Code Section 18239 defines what corstitutes
"substantial and regular" within the meaning of Section 82039.
2 Cal. Adm. Code Section 18239(e} 'sets forth one standard for
employees and officials of local governmental agencies and an-
other standard for all other individuals. BART 15 a local
government agency (Section 82041) and, consequently, 1ts employees
and officials are subject to the provisions of Section 138239 (e) (1)},
The special counsel, on the other hand, 1s nct one of BART's
employees or officials and, therefore, 1s subject to subsection
(e} (2} of Secticn 18239.

3/ -
Carl Leonard of the law firm of Morrison & Foerster
provided this information to a member of the Commission staff
in a telephone conversation. -
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proceedlngs."i/ If the hearings concerning the operation of BART
are gquasi-legislative in nature, the special counsel and the
staff nembers of BART will be attempting to influence adminis-
trative action.

In general, the declaraticon of a public policy ard
the impleomentation of means for i1ts accosplishment are classi- -
fied ns calling for the exercise of legislative pouves. Hubps v,
People ex rol Devartment of Public Torks, 36 Cal. App. 3d 1005,
1008 (1974). In the 1instant case, the declaration of public
policy 1s that current and future mass transit systens in
California shall be operated safely and efficiently. The regu-
lations acopted by the TUC are the wma2ans by wrhich tno statz
1s attempting to accorplisa this policy.

Another relevant consideration in determining whether
a proceeding 1s guasi~legislative 1s that guasi-legislative
action usually involves an orientation towards future eventis.
Quasi-legislative proceedings have as thelr purpose the crea-
tion of rules and regulations which establish standards for
future conduct. City Council v. Svperior Court, 179 Cal.
App. 24 389 (1960}. Such proceedings, therefore, embrace
not only administrative actions of general applicability but
any prescribed standard of conduct to which praivate interests
must conform in the future. See, e.g., Brovn v. Board of
Supervisors of San Prancisco, 124 Cal. 274 (18%9). In contrast,
guasi-judiclral action 1s characterized by an examination of
past events and the adjudication of rights and privilegas of
quclflc parties. City Council v. Superior Court, supra.

4/None of the proceedings excluded from the coverage of
Secticn 82002 by 2 Cal. Adm. Code Section 18202 describes the
proceeding in the instant case. Section 18202 provides:

(a) A proceeding of a state agency 1s not a guasi-legislative
proceeding for the purposes of Government Code Secticn 82002
1f 1t 1s any of the following:

(1) A proceeding to determine the rights or duties of
a person under existing laws, regulations or policies.

{2) A proceeding involving the issuance, amendment or
revocation of a permit, license or other entitlement

for use. )

(3) A proceeding to enforce compliance with existing law
or to i1mpose sanctions for violations of existing law.

{(4) A proceeding at which an action 1s taken involving
the purchase or sale of property, goods or services by
such agency.

(5) A proceeding at which an action 1is taken which 1s
ministerial in nature.

(6) A proceeding at which an action 1s taken awarding

a grant or contract.

(7) A proceeding involving the issuance of a legal opinion.
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Professor Kenneth Davis summariczes these concepts 1in
the following passage:

Rules ordinarily look to the future, although,

like statutes, thoy are occasionally retroactive.
Relatavely, adjudication lcoiis baciuerds, typicall
applying law znd policy to past facts, puf, like
equity cecrees, declaratory judomants, and even
orders to pav mcney, adjudicatiors may be pramarily

concarned with the future. Opinions that accompan)
adjudrcctions nav have essenzizlly ths sz—:z effect
as rul:z-s.

Thess varicus difficulties are avolrded by saying
simply that adjudicatior resemslss vhat courts o
1n deciding cases, and thar rule maiing resernbles
what legislatures do in enacting statutes ....

K. Davis, Adnininistrative Law
Treatise, p. 287 (1958) (foot-
notes omitted)

In the instant case, the PUC instituted hearings teo
determine 1£f accrdents on the Bay Area PRapird Transit Systen
necessitated armendment of current regulations or the adcprion
of new regulations. An essentiral part of svch an investigation
was an e..amination of BART's safety procedures vhich 1n turn
produced an incidental by-vroduct 1n the form of a report
directed solely at BART. Ue thank that the i1nvestigation iras
primarily guasi-legislative 1n character despite the judicial
overtones of the safety report. The discussion of whether to
amend or promulgate regulationg prescribing future conduct
resembled the act:ivities of a legislature, not a court, and as
such were quasi-legislative. The fact that a by-product of
these hearings was a hybrid report consisting of both legis-
lative and judiciral features does not alter this conclusicn.

Moreover, we relect the notion that these proceedings
wera not guasi-legislative because they did not concern matters
of general applicability. It 1s true that although the safery
procadures set forth 1n Ganeral Order 127 are couched 1n generzl
terms, the only electrified railroad syster of the type des-
cribed therein a1s BART. We do not believe, however, that thas
fact standing alone 1s sufficient to change our characteriza-
tion of these proceedings. Quasi-i=gislative proceedings, like
private bi1lls in the Legislature, are not limited to matters
of general applicability. Davis, supra at 287.

Finally, we recognize that rules and regulations adopted
under the Administrative Procedure Act, Secth?S 11371, et seq.,
must concern matters of general applicability.z/ However,

5/ Administrative Procedure Act, Section 11445, ewprersly
exempts the PUC from the relevant provisions of the APA.
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gquasli-legislative proceedings, as described in Section 32002,
merely include but are not limited to progeedings covared
bv>the Administrative Procedure Act. The number of parties
affected by or involved 1n a proceeding 1s immacterial to tne
determination of whether 1t 1s legislative or judicial 1in
character. Sce K. Davis, Administrative Law Treatise, 287
(1958). It i1s merely a logical out-grovth of the funclion of
the proceading vhich causes wost, but rot all, gquasi-judicial
proceedings to involve a limited number of persons vhile
guasi-legislative proceedings 1nvolve larger seaments of the
public. Therez 1s no requirement that guasi-lec.slativae pro-
ceadirgs rmust coocern ratiters of gzacral applicabrlaizy.

Cf course, even 1f a necessary component of quasi-
legisliative proceadings rveore the corsideration of mattors
of goneral applicability, the proceedings in question vould
seem to meet this test. By 1ts very termsg, General Order 127
concerns matters of general applicability. All of tne defini-
tions and procedures are expressly designed to regulate any
electrified train system in California, and ncwhere 1n the
regulations 1s there a specific reference to BART. Although
at the moment BART 1s the only existing train system of thas
type, the PUC obvicusly designed these regulations for appli-
cation to rapid transit systems which may exist in the future.

(2) As discussed ahove, a report on BART's safety
procedures was a by-product of the Public Utilities Commission's
hearings held to consider amendment of General Order 127.

In this report, entitled Public Utility Commlssion's Decision
No. 84582, BART was directed to provide the PUC information, on
a continuing basis, so that the effectiveness of 1ts safety
procedures could be monitored. Pursuant to this order, BART
has appointed i1ts safety director to coordinate the flow of
such information to the PUC. The question before us 1s

whether by virtue of these activities the safety director may
becoma a lobbyist subject to the provisions of Chapter 6 of

the Political Reform Act.

In Part 1 of this opinion, we noted that a lobbyist
1s a perscn who 1s employed for the purpose ¢of rinfluencing
legislative or adminisitrative action, Section 22039, and that
influencing administrative action 1s defined i1in Section 82002
to include influencing actions 1in a guasi-legislative proceeding.
In the instant case, the information required by the PUC 1s not
related to the hearings on General Order 127 or to any other
quasi-legislative proceeding; rather, 1t is to be provided on
a regular basis solely for the purpose of permitting the PUC
to monitor BART's safety record. Thus, in compiling and for-
warding the i1nformation, the safety director 1s not attempting
to 1nfluence any administrative action by the PUC.
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vities to
ng factual

While tne safety director limits nis 2
the ministerial and adminicirative tosk of fom
information on BART's safety record and proccdu '

becor2 a lobbyist subject to tne reguiramants o hapter 6.
If, hovever, the safety director expsnds hic sotivities and
tostifies before the PUC or prepares 1nformaticon analyzing
or justifying BART's safetv record for use by the PUC w_th
a viev to influencing decisions of the PUC 1 a guasi-
legislative procaeding, he wi1ll be attempting to influsnce
administrative accvion angd, thus,; may become subject to the
provisicis oi Chspilor 6.8/

Ir conztiusion, o aote that ve thia't 1t ennuonriace
to apply chis opinion prospeciively only. Consequantly,
apprayvancaes beforz the PUC o attorie s rep.zooncing BATT
and merbzars of thoe BARY staff vvhich cccurred prior to the

i1ssuance of this opinion need not be reported.

Approved by the Commission on Apral 22, 1976.
Concurring: Brosnahan, Carpenter, Lapan, Loivenstein and Quinn.

. . j,/FT 77/ i
2 AL ‘-./’}Z-C/"‘*}f‘_f._-;z/ ¢t

Daniel H. Lo/onstein
Cnalrman

6/ The determining factor would be whether he engaged in such
activities on a substantial and regular basis. See note 2, supra.



